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RESTRICTED INT'ORMATION .
The i4formation conained in lhis laesimile messege, and any and all aceornpdttying do&ments
cotstitutes confidentidl infon .dtion, This information is.the property ofthe tJnited States
Environmentsl Protection agency. Ifyou are not the intended recipient ofthis tilfornutton, any
disclostre, copyirrg, distibution, or the taking of any aclion h reliance ofi this i{ormatiot, is
stictly pmhipited; If you receive this mcsvge iu error, please notifu me immediaEly to make
arrangemenE for ils rcturh. Thank you.

From: Ann Williams, Office of Regionsl Coutrsel
Fax: 617-918-1029
Ph: 617-918-1097

Date: August 31,200?

Number of pages including cover:

To: Eurika Durr, Clerk of the Board, EPA Environmental Appeals Board
)tr'ax, 202-233-012i

Ph: 202-233-0122

. To: Thomas Irwin, Erq., CLF
)I'a* 603-225-3059

Ph: 603-225-3060

, To: E. Tupper Kinder, Nelson, Kinder, Mocseau & Saturtey
)Fax: 603-647-1900

Ph: 603-547-rE00

Message: Enclosed please find the Status Report and Mption to Extend the Stay of
Proceedings in ttre matter of citv of Eortsmouth peiroe Islaad w4stewater Tteatmeot
.Facilitv and Combined Sewer Overflows, MDES Appeal Number tV-13, with
accompanying Certificate of Service and Transmittal Lefter.
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UNTTED STATES ENVIRONMENTAL PROTECNOil AGENCY
REGtOt{ | :',- "ri ! I Fil :. , lOilE COilGRESS STREET SUTTE 1IOO

BOSTOT{, MAS9ACHUSETTS 02,t!{-a0z3 :,;j:ii:i. ,,.i:::r\1_S fiil jri j

August 31, 2007

Eurika Dur, Clerk of the Board
Environmental Appeals Board l t03B
U.S, Environmsrlal kotection Agency
Ariel Rios Building
-1200 Pennsylvania Avenug N.W.
Washington, DC 2046G0001

Re: Citv of Portsmouth Peiroe Islatrd Wastewater Treatment Eacility
and Combined Server. 9v_erfl ows
NPDES Appeal Nrmrber 07-13

Dear Ms. Durr:

Enclosed please find one original and five copies of the Status Report and Motion to Extend tfte
Stay of Proceedings io the above referenced MDES permit appeal.

Thank pu for pw attcntion to this matter.

Sincerely,

LL,.--(|. M [La-'trr-

Ann H, Williams
Senior Assistant Regionat Cormeet

Erclosureg

cc: Thoinas f. Irwi& Esq.
E. Tupper Kirder, Esq.
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BEFORE THE EI{VIRONMENTAL APPEA"LS BOA&D ,..- ., ,
IJNITEDSTATESET{YIROI\IMENTAI, PROTECTIONAGENCi. I FIi :" i.
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WASEINGTON,D.C.

In the Matter of: ]
)

City of Portsmou$, New Hampshire )
Peirco Island Wastewater Treatm*rt Facility)
and Combined Sewer Ovirilows )

)
NPDES PcrmitNo. NH0100234 )

NPDES AppealNo.0T-13

Region I of the Envirormrental protecfion Agenry (EpA" orths,Region'), RespoDdent,

respcctfully submits to the Environmental Appeals Board ('Board') this status report and mction

to etrtond the stay ofptoceedings related to the.petition for review filed by the Coruervation Law

Foundation (:icIJ") in the abov+refenenoeil appeal. The basis for this motion is to allow the

partios an additional fOrty-six (46) itays to continue their settlennent discussio,Ds to n€rrow or

resolvc the issues raised on appeal, as discussed below. counsel for cLF ard the city of

Portsmouth ("Citf) have assented to this motion.

oa Agdl 10, 200?, the Region reissued a Natiooal poilutant Disc.barge Elirnination

systern (NPDES') Pemi! No. NHol00234 (the '?ermif), to the city authorizing wasteryat€r

afld cotttbin€d sewer overftOw dischargns into thc piscataqtra River. In issuing the permit the

Region denied the Cityrs application for a renewed waivrr of secondary heatinent reguirenrur6

under $ 301(h) of the clean water Act ('EWA'), 33 u.s.c. gl3l l(h), and established effluesrt

limitations on discharges from thc trearnent facility based ou secondary teabent. .
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cLF filed a petitibn'for review with tho Board on May 3,iool,which oontests tle pennit's

failure to impose perrrit oonditions on total nitogen and asserts that the Permit anoruts to an
'turlawfui consfiuctive 301(h) waived'based on Cl,F's belief rhat EpA atoes not intotrd to require

the City to impleineNtt secondary heatineot within the term of lte permit. The Board dt€cted th€

Region to submit its respoase to the petition by Iu1y2,2W7.

on lune 18, 2007, ttre Region file4 with cLF's assen! I motion to stay the pros€edbgs

until August 3l, 2007 to enable the parties to engage in settleure,nt disctssions. on June 20,

200?" the City filed a lettcf, with the Boaril stating its dasire to participate in tbe proceedings as a

party. The Boad issued an order ou June 27, 2007 which gratrted the Regioo's motion to stay

the proceediugs until Augwt 31, 2007 and grmted the city's reguest to btefl/ene as a party. The

order directed the parties to provide to the Board, on or before that date, a report describins thc

status of settldm€nt negotiations and suggesting a future course of aotion

The parties have met three times to discuss the issues raised in the appeat nnd have made

meaningful progress towards resolving the issuos, Following the most r6c€nt meetitrg on August

2E'2007 , the city agreed to provide to cLF, by septedrb a 14,2007, a proposal to address how it

would inmrporate into its wastewatc masten planniug process an arralysis of interin pollution

control measures that could be eonployed before the new secondary teafment plant is completed.

The Regioq with the assont ofcounsel for CLF and the City, requests an extension of the

stayof prcooedings for forfy-six (4Q days, rrutil ruesday, october 16, 2007, !o provide time for

full waluation of thc city's proposal and for further disc'ssions aimed at reactring final

resolution of the issues on appeal. on or as sooo as possibte beforc ont date, tho parties will
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submit a status r€Po to advise the Board whether it is appropriate to continue tbe stay, dismiss

the petitioos, or establish a scbcdulc for EPA'g and the city's respoases to the petition.

Respec6rlly srbmittd

United States EPA/Region I

Senior Assistant Regional Counsel
U.S. Eovironm€ntal Protection Agency, Region I (RAA)
One Congress St. - Suite I 100
Boston" MA 02114-2023

Phono: (617) 918-I097
Fax: (617) 918-1029

Dated: Augu$ Al, 200?

Ann H. Williams
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In rer CitI of Po{t$mouth Peirce IslqndWastg$/at€r Tr€aurent Facility
and. Combined Sewer Overflows
MDES Ap'peal Nrunber 07-13

CERTIFICATE OF SERVICE

I hersy certify tlrat I served the foregoing status Report and Motion to Extend ttre stay of
Proceedings in the abov+captioned matter by facsimile and by mailing one origiaal and five

. mpies by First class Mail on this hvday of Augusq 200? to the Environmenial Appeals Board
(MC I l03B), tuiel Rios Building; t200 Pennsylvania Avcnue, N.W., Washingtoq n.C. ZO4OO.
000 I ; and than a Eue copy of the foregoing was sent by facsimile aad by Fint class Mail, postage
prepaid, to:

Thomas F. kwin, Esq.
Conservation Law Foundation
27 Noflb Msin Street
Concord" NH 03301

E. Tupper Kinder, Esq.
Nelson, Kinder, Mosseau & Saturley, P,C.
99 Middle Supet
Maachesterr, NH 03101

August if 2007

US EPA Region I (RAA)
One Congress St. - Suite I100
Boston, MA 021l+2023
Phone: (617) 918-1003
Fax: (517) 918-1029

Date:


